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Bed Expansion Guidelines for Chronic
Disease and Rehabilitation Hospital
Bedsto be Extended Another Year

Commonwealth continues to assess need for
increased capacity.

At the March 30" meeting of the Public Health
Council, the Director of the Massachusetts
Determination of Need (“DoN") Program first
announced that her staff wasplanning an additiona
one-year extension of the current DoN guidelines
covering Chronic Diseaseand Rehabilitation hospitd
beds. The requested extension was formally
approved at the Council’sApril 27t meeting.

The"interim” guidelineswerefirgtissuedinMarch
2000, and have since been continued through a
number of similar one-year extensions. Without
theseintervening one-year extensions, the guide-
lineswould revert to the prior rules. A reversion
would effectively prohibit the addition of any
Chronic Disease (i.e. long-term care) or Rehab
hospital bedsin Massachusetts, because the old
guidelinesindicatethereisno need for any more
post-acute hospital bedsinthe state.

Under the extended interim guidelineshowever, a
hospital can still apply for alimited, one-timein-
creaseto the number of Chronic Diseaseor Rehab
bedsat the hospital’smain campusif:
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Expansion of Chronic & Rehab. Beds continued...

1. Thehospital hasan occupancy rate of 90% at
itsmain sitefor chronic/rehab servicesover the
past six months, with smilar projectionsfor the
next threeyears

and

2. Thehospitd hasexisting shell spaceto accom-
modate additiona bedswhilestayingwithinthe
DoN expenditureminimum.

But theguiddinesdoincduderestrictionsintendedto limit
expansiontomainfacility sites, thuslimiting thegrowth
of “satellite” units. For example, any facility that has
transferred bedsfromitsmain campusor satellite sites
withinthe past sx monthsisineligibleto apply for new
beds. Inaddition, the guidelines prohibit ahospital that
obtainsadditiond bedsfromtransferring any of itsbeds
toanother sitefor eighteen months after theincreaseis
granted.

TheDoN regulationsdo still allow the development of
satellitesat any time. At past Public Hedlth Council meet-
ings, it hasbeen suggested by regulatorsthat prohibiting
the development of satellitesseemsgood public policy,
at least until the Department of Public Health has com-
pleted acomprehensive reassessment of the Chronic
Disease and Rehab servicesdelivery system, (i.e. be-
cause satellitesmay cause unnecessary duplication of
servicesin particular serviceareas.) However, regula
torsdo not actually haveto authority to prohibit thede-
velopment of satellites unlessthe devel opment would
requiretheexpans on of bed capacity (or otherwisetrig-
ger the DoN expenditureminimum thresholds.)

During the March 30" meeting, the Director of theDoN
Program also indicated that following a shortage of
medical-surgical bed availability during thispast year's
flu season, it had been suggested that increasing thenum-
ber of post-acute hospital bedsin Massachusetts may
dleviatethestrain on acute hospitals.

TheDoN programintendsto takeaseriouslook at these
recommendations, and return to the Council at alater
dateto propose permanent guidelines.

Feeley & Driscoll, PC.
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Credit Balance Reporting

Please be advised that the Credit Balance Reporting
Requirements posted on the www.AHSM edicare.com
website have been updated. Pleaserefer to Medi-Mes-
sagedated 09/24/03, subject Credit Balance. Pleasenote
thefollowing updates.

o Effectivewiththe 12/31/03 quarter ending, Credit
Balance Forms must be OMB approved, number
0938-0600. If the appropriate formisnot submit-
ted, the report will be returned.

0 OnCMS838detail page, column 13, if indicating
“3-Other,” please provide a brief explanation as
to why the credit balance occurred.

0o On CMS 838 detail page, column 11, thereis a
new code. “Z” - payment by combination of check
and adjustment bill.

0 On CMS 838 detail page, column 14, there are
two new M SP codes. “44-conditional payment”
& “47-Liability.”

0 Pleasebesureall provider adjustments have been
initiated prior to mailing the report. Demand | et-
terswill be issued within 15 calendar days of the
due date for which payment (by check or adjust-
ment bill) was not made with the submission of
the CMS 838.

o For providers who report to Associated Hospital
Service, effective with the 09/30/03 quarter end-
ing, reminder letters will no longer be sent. An
“Important News’ will be posted on our website
reminding providers of the due date. Please sign
up for list serveto be sure you receive these no-
tices.

0 Suspension of Payments—If no CM S 838 report
isreceived, demand letterswill be sent. Demand
letters will be sent five days after the due date to
providers who have not submitted a completed
report. The letter states that a 100% suspension
of payments will be imposed if the report is not
submitted within 15 days from the date of the
letter.

Please note that Home Health Request for Anticipated
payment (RAPS) are not considered a “credit balance.”

*
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Final Rule LTCH PPS Rate Year 2005

CMShasissued aFINAL RULE outlining the payment
changesfor long-term care hospital sfor rate year 2005
(i.e. July 1, 2004 through June 30, 2005). Several of the
raterelated changesare positive. However, it doesappear
that CMS is going to go forward with their planned
revisonstotheinterupted stay policy. Thefollowingisa
brief summary of the key elementsof thefinal rule.

» Thebaseratewill increase by 3.1% rather
than the proposed rate of 2.9%

» Thebudget neutrality adjustment will be 0.5%
rather than the proposed adjustment of 3%.
Thisisadecreasefrom the 2004 adjustment
factor of 6%.

. Thefixed outlier threshold will be$17,864, the
proposed threshold was $21,864. Thisisa
decreasefrom the 2004 threshold of $19,590.

Thereare several other e ements of thefinal rulethat
arenot related to therate:

» Thefina ruleexpandsthe exigting interrupted
stay policy toinclude adischargeto an acute
carehospital, inpatient rehabilitation facility
(IRF), skilled nursing facility (SNF) ortothe
patient’shome and readmission to thelong-
term care hospital within three days. All
inpatient and outpatient services (other than
physician services) provided to the patient
during theinteruptionwill betheresponsibility
of theLTCH provider. CMSiscreatinga
one-year exceptiontothisrule, alowingan
acute care hospital providing caretoan LTCH

patient whichisgrouped to asurgical DRG
under the acute care hospital inpatient
prospective payment system (IPPS) to receive
apayment under the IPPS. (It isunclear
how this policy will beimplemented.)

» Thefina ruleadoptstheexplicit guidance
outlined in the proposed rulewith respect to
the calculation of the qualifying averagelength
of stay. Under thefina rule patient dayswill
be counted intheyear of thedischarge. CMS
iscreating aoneyear extension to the* current
policy” of alowing patient daysto be counted
intheyear inwhichthey occur.

Fedley & Driscoll will beschedulingaRoundtablemeeting
to discussthese elementsand to outlineissuesrelated to
theimplementation of thisrule.

Feeley & Driscoll, PC.

*
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Federal Register Summary

Revisionsto Payment PoliciesUnder thePhysician
Fee Schedulefor Calendar Year 2004

3-26-04 (Vol. 69, No. 59, Pages 15729-15730)
Agencies: Centers for Medicare & Medicaid (CMS), HHS
Action: Correction of final rule with comment period.

Physicians Referralsto Health Care EntitiesWith
Which They Have Financial Relationships
(Phasell)

3-26-04 (Vol. 69, No. 59, Pages 16053-16146)
Agencies: Centers for Medicare & Medicaid (CMS), HHS
Action: Interim final rule.

Thisinterim final rule with comment period (Phase 11 of
this rulemaking) incorporatesinto regul ations the provi-
sions concerning ownership and investment exceptions
in paragraphs (c) and (d) and the compensation excep-
tionsin paragraph (€) of section 1877 of the Socia Secu-
rity Act (the Act). Phase Il also addresses comments
concerning the reporting requirementsin section 1877 (f)
of the Act.

Phase | addressed the majority of issuesinimplementing
section 1877 of the Act. Phase Il both addresses the
remaining issues not addressed in Phase | and responds
to public comments. In general, in response to public
comments, the Department has attempted to reduce regu-
latory burden by broadening exceptions using the
Secretary’s discretionary authority under the statute to
create exceptions that pose no risk of fraud or abuse.
For the convenience of affected parties, CMS has set
out the entire rule as previously promulgated, including
the changes made by this rulemaking.

Changesto the M edicare Payment for Drugsfor
Calendar Year 2004; Correction

3-26-04 (Vol. 59, No. 20, Pages 15703-15729)
Agencies: Centers for Medicare & Medicaid (CMS), HHS
Action: Correction of interim final rule.

Durable Medical Equipment Regional Carrier
(DMERC) Service Areas and Related Matters

3-26-04 (Vol. 69, No. 59, Pages 15755-15761)
Agencies: Centers for Medicare & Medicaid (CMS), HHS
Action: Proposed rule.

Revisions to the One-Time Appeal Process for
Hospital Wage | ndex Classification

2-13-04 (Vol. 69, No. 30, Pages 7339-7345)
Agencies: Centers for Medicare & Medicaid (CMS), HHS
Action: Notice.
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M edicare Reimbur sement for Assistants-at-Surgery

Asyou may aready know, arecent report fromtheUS
Government A ccounting Office has suggested that Con-
gressshould consider consolidating all Medicare pay-
mentsfor ass stant-at-surgery servicesunder thehospi-
tal inpatient prospective payment system. The proposed
changein Medicarereimbursement policy wasrecom-
mended by the GAO after the agency concluded that
Medicarecurrently may beoverpaying for somehospi-
tal care by reimbursing assi stant-at-surgery services
through both theinpatient

According to the GAO report, there arethreeflawsin
Medicare' scurrent structurefor assistant-at-surgery re-
imbursement. However, the GAO'scomments do not
seemto reflect acomplete understanding of either the
M edicare payment regulations or the practical clinical
function of ass stants-at-surgery.
Firgt, the GAO assertsthat Medicare currently paysfor
assi stant-at-surgery servicesunder both the hospital in-
patient PPS and the Physician Fee Schedule (i.e. be-
cause hospital payments

%mdtheMmlwemy- EE I EEEEEEEEEEEEEEEEEEEEEEEEEETSR forwrglcalcarearenOt
sician Fee Schedule. TheGAO'sThree" Flaws' in Medicare adjugedwhmmassstant
Payment for Assistants-at-Surgery receives payment under

the Physician Fee Sched-

The report ~ “Medicare
Policy ChangesNeeded for
Assistants-at-
Surgery” (GA0O-04-97,
January 13, 2004)  has
generated astrong industry
response. On March 17,
the American College of
Surgeonsrel eased al etter
to Congress warning that
implementation of therec-
ommendationsinthe GAO report would interferewith
the professiond judgment of surgeonsregarding medi-
cal necessity and patient safety. Theletter also argues
that therearenoindicationsthat the current Medicare
payment policy providesany incentivesfor theimproper
useof assistants-at-surgery. Infact, theimplementation
of GAO’srecommendations could create anew finan-
cid disncentive, potentialy discouraging hospitalsfrom
providing appropriately skilled assistants. The Ameri-
can College of Surgeonsletter to Congressisco-signed
by 37 concurring medica speciaty societies.

EEEEEEEEEEEEEEEEEEEEDR
N

Astheofficid investigativearm of Congress, the GAO
mission is serve as an independent and non-partisan
watchdog agency ~ to helpimprovethe performance
and accountability of the Federal government by au-
diting the use of public funds, evaluating Federa pro-
gramsand activities, and providing analyses, opinions,
and recommendationsto help the Congressmake over-
sight, policy, and funding decisions. In2001, Congress
directed GAO to prepare areport on the potential im-
pact of allowing Medicare Physi cian Fee Schedule pay-
mentsto Certified Registered Nurse First Assistantsfor
assistant-at-surgery services.

Feeley & Driscoll, P.C.

1. Medicarecurrently paysunder | npatient
PPSand Physician Fee Schedule

. Payingunder Fee Schedulevs. All
Inclusiveprovidesnoincentive

3. Distinction between thoseeligiblefor
payment and not eligible

ule). Therefore, Medicare
may be paying too much
for somehospital surgica
care.

According to the GAO,
Medicarereimburseshos-
pitalsfor assistant-at-sur-
gery servicesunder Part A
through the hospitd inpa
tient PPS, under which afixed, per-discharge payment
ismadefor al inpatient hospital services, including as-
sistant-at-surgery services. Inaddition, Part A reimburse-
mentisaso avail ableto teaching hospita sfor providing
graduate medical educationto residentsemployed by
thehospita (Surgical residentsarerequiredto serveas
assistants-at-surgery aspart of their training, and some
non-surgical residentsalso have surgical rotationsin
whichthey serve asass stants-at-surgery).

But when asurgeon requestsan assistant-at-surgery, s/
heisactualy asking for what amountsto additiona phy-
sician-type services. These are often provided by ad-
vanced nurse practitioners, advanced registered nurses,
andin some caseseven specidized physician assistants.
By their nature, these services are not intended to be
covered under the PPS per-dischargerates. They are
“professiona component” services, and assuch are pe-
cificaly carved out from Part A reimbursement. AnNP/
RN/PA performing assi stant-type servicesisnot part of
thetypical “scrubteam” covered by the PPS payment
amount. Assistants-at-surgery arean augmentationto
thescrubteam. Their cost issegregated and (should be)

Page 4
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Medicare Reimbursement for Assistants-at Surgery. continued...

treated asaprofessiond cost carved out of the hospital
cost report.

The" professional component” of assistant-at-surgery
servicesisreimbursed under Medicare Part B (which
generally does not reimburse assi stant-at-surgery ser-
vicesunlessthe practitioner ishilling appropriately for
servicesperformed asaphysician, physician assistant,
clinical nurse speciaist, or nurse practitioner.) For ap-
proved assistant-at-surgery services performed by a
physician, Medicarereimbursement equa s 16% of the
Physician Fee Schedule amount otherwise applicable
for thesurgery. In contrast, for assistant-at-surgery ser-
vices performed by amid-level practitioner likean NP,
allowed amountsmay not exceed 85% of thephysician
fee schedule amount that would be allowed under the
physician fee scheduleif the assistant-at-surgery ser-
vicewere performed by aphysician. In other words,
nurse practitioners receive 85% of 16% of the pub-
lished Physician Fee Schedule amount for the surgical
procedure ~ or about 13.6% of the lead surgeon
rate.

The GAO also maintainsthat paying ahealth profes-
sional under the Physician Fee Scheduletobeanassis
tant-at-surgery, instead of including thispaymentinan
al-inclusive payment, givesneither the hospita nor the
surgeon anincentiveto usean assistant only when one

ismedically necessary.

But asamatter of coverage policy, Part B already does
not pay for servicesof an assistant-at-surgery inasur-
gical procedure (or class of surgical procedures) for
which assistants-at-surgery onaverageareused infewer
than 5% of such procedures nationally. Otherwise, the
need for assistant-at-surgery servicesis determined
based on the primary surgeon’ sdetermination of medi-
ca necessity. (Medicareregulationsspecificaly require
that all assistant-at-surgery servicesfor cataract cases
bereviewed by for medical necessity by thegoverning
Peer Review Organization.)

Asagenerd rule, aphysician’sprofessona judgmentis
the " gold standard” for the medical necessity of ser-
vices, but those determinationsremain openfor review
by the Part A fiscd intermediary, the Part B carrier, the
Office of the Inspector General, and any other appro-
priate regulatory entity designated by Health and Hu-
man Services.
Feeley & Driscoll, PC.
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Thethird flaw, according to the GAQ, isthat distinc-
tionsbetween those hedlth professond sdligiblefor pay-
ment asan assi stant-at-surgery under the Physician Fee
Scheduleand thosewho are not eligible are not based
onsurgical education or experience asan assistant.

While Medicareregulations do not specify education
requirementsfor assi stants-at-surgery, the GAO report
givesthe mideading impression that hospitalsand sur-
geonsaresimply asking amember of thescrubteamto
“stepin” and help in aprocedure. In our experience,
that isnot the practical redity. Certainly, amember of
the scrub team may be called uponinan emergency to
assistinamanner beyond their initial duties. However,
those cases generally arenot considered to qualify for
separatereimbursement asass stant-at-surgery services.
Reimbursement under Part B for assistants-at-surgery
isintended for services provided by healthcare profes-
sionalswho are specificaly designated for thistype of
services. These people are amost always scheduled
ahead of timeto participatein the procedure, or they
respond inan “on-call” manner should asurgeon re-
quirethem.

Theuseof specifically designated peopleindicatesthat
thereisareasonabl e expectation that the person’s ser-
vices may be required. This reasonable expectation
meansthat the staff member would haveto be creden-
tialed to providethat service. Accredited hospitalsare
reguired to credential physicianswho are allowed to
precticeintheir facilities.

Credentiding includesareview of apractitioner’squdli-
fications not only to practice medicineintheir genera
areaof training (e.g. Medicine, Anesthesia, Radiol ogy,
Surgery, et cetera), but al of their qualificationsto per-
form specific procedures (e.g. Cardiac Catherization,
Interventional Radiology, Gastric Bypass Surgery, et
cetera). Credentialing also extendsto advanced licensed
practitioners (e.g. NPs, PAS, et cetera) who provide
servicesthat would have otherwise been provided by a

physician.

In addition to these protections, statelaw outlinesthe
allowable scope of practicefor healthcare providers.
Regulationsgenerally outlinethe necessary thresholds
required to meet advancement beyond apractitioner’s
base scope of practice.

Page 5
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Compliance Corner
An update on recent activity by the Department of Health and Human Services Office of Inspector General (HHS-OIG)

The OlG isresponsiblefor conducting audits, evalua-
tions, and both criminal and civil investigationsfor all
HHS agencies. Thesefunctionsare performed by the
OIG'sOfficeof Audit Services(OAS), Officeof Evalu-
ation and Inspections (OEl), and Office of Investiga-

tions(Ol), respectively.

Ol G AlertsPhysiciansAbout Added Chargesfor
Covered Services

TheOlGreleased aFraud Alert warning Medicare par-
ticipating physiciansthat they cannot chargeMedicare
patientsfor servicesthat areaready covered by Medi-
care.

For example, the OI G recently aleged that aphysician
violated hisassignment agreement when he presented
tohispatients, including Medicarebeneficiaries—a* Per-
sond Hedth CareMedical Contract” asking patientsto
pay anannual feeof $600. Accordingtothe OIG some
of these contracted serviceswere aready covered and
reimbursed by Medicare.

To read the full alert, go to:

http://0ig.hhs.gov/fraud/docs/al ertsandbull etins/
2004/FA033104AssignViol ationl .pdf

Effect of Saffing on Quality of Care at Nursing
Facilities

The OIG hasreported on severd facilitiescompliance
with quality of care regulations provided in nursing
homes.

The Omnibus Budget Reconciliation Act of 1987 es-
tablished legidative reformsto promote qudity of care
innursing homes. Thisact requiresnursing homesto
have sufficient nursing staff to provide nursing and re-
lated services*to attain or maintain the highest practi-
cablephysica, menta, and psychosocia well-being of
eachresident.” Inaddition, Title42, Code of Federa
Regulations, Section 483.30 requiresnursing homesto
providesufficient nursing staff on a24-hour basis.

Feeley & Driscoll, P.C.

The latest report on this topic was for NHC
Healthcare Fort Oglethorpein Georgia. Toread, go
to:

http://oig.hhs.gov/oas/reports/regi on4/40404001. pdf

Review of ClaimsPaid for Clinical Diagnostic L abo-
ratory ServicesUnder the M assachusetts Revised
Fee Schedule—July 1999 thr ough Mar ch 2002

The objective of thisreview wasto determine whether
Medicaid paymentsfor hospita outpatient laboratory and
pathology testscomplied withratesalowed by theMedi-
careprogram. Section 1903(i)(7) of the Social Security
ActlimitsMedicaid paymentsfor clinica |aboratory tests
to the amounts payable for the same tests under the
Medicarefeeschedule.

TheOIG anadlysisshowed that of the $29 millionin hos-
pita outpatient laboratory claimssubmitted by the State
for the period July 1999 through March 2002, $8.2 mil-
lion ($4.1 million Federd share) exceeded theMedicare
feescheduleamounts. The State’ sprocedureswerenot
adequateto ensurethat theamountsclaimed for Medic-
aidlaboratory servicesand submitted for Federal reim-
bursement complied with the Medicarefee schedule.

To read the full report, go to:

http://oig.hhs.gov/oas/reports/region1/10200015.pdf

F& D’'sOI G Update, afreebiweekly e-mail cre-
ated by the Health Care Services Group at
Feeley & Driscoll, P.C., containsbrief, informa-
tivesummariesof all recent Ol G audits, reports,
advisory opinions, and other important compli-
ance-related materials. Weoffer thisunique ser-
vicefreeof chargeto clientsand friends of our
firm because wefeel that theupdatescan serve
asan invaluabletool for keeping abreast of de-
velopmentsin compliance enfor cement activities
andpriorities.

To subscribe, please send an e-mail to
info@fdcpa.com and type*“ Subscribe Ol G Up-
date” in the subject line of the message.

Page 6
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Financial Integrity of Public Charities

In 2003 Congress enacted the Sarbanes-Oxley Act
inresponseto many high profile corporate account-
ing and oversight scandals. TheAct wasintended to
restore publictrust in corporate oversight and thefi-
nancial statementsissued by public companies. Al-
though not applicableto non-profit organizations, the
provisionsof Sarbanes-Oxley had far-reaching ef-
fectsonal organizations. Many statesmoved to adopt
similar legidation and non-profit organizationsingti-
tuted policiesto mirror some of the requirements of
Sarbanes-Oxley.

The MassachusettsAttorney General hasnow taken
theissueof non-profit organization financid integrity
and publictrust toanew level. TheAttorney Genera
hasdrafted |egislation to provide clearer standards
with respect tofinancial oversight of and by charities
andtheir officersand directors. Theintroduction to
thelegidation states, “inreturnfor thetax-exempt sta-
tus granted these charities by the state and federal
government and their ability to fundraisefromthe
public, charitiesshould follow stricter rulesfor fisca
soundnessand transparency” . Theintroduction goes
onto statethat thelegidationisintended to strengthen
publictrustin charitiesby requiring the certification of
financid information and theadherenceto specific pro-
cedureswhen entering into agreementswith related

parties.

Someof the morerelevant specific provisionsof the
proposed legidation areasfollows.

* |ncreaseof theannua revenuethreshold that
triggersan audit requirement from $250,000
to $750,000

»  Requirement that managing officersof small
public charities (lessthan $750,000in rev-
enues) expressly certify the accuracy of the
financial statements submitted to theAttor-
ney Generd

*  Requirement that managing officersof larger
public charities (revenues over $750,000)
certify, not only theaccuracy of thefinancia
statements submitted to the Attorney Gen-
erd, but that the officershaveestablished dis-
closurecontrolsandinternal controlsover fi-
nancid reporting

Feeley & Driscoll, PC.

*

¢ Requirement that larger public charitieses-
tablish an audit committee comprised of in-
dependent membersof theboard

» Requirement that related party transactions
undergoamorestringent review and gpprova
processwithintheboard, smilar tothoseim-
posed by the provisionsof the IRS Interme-
diate Sanctionslegidation

TheMassachusettsAttorney Generd hasmadeit very
evident that theaccountability standardsand fiduciary
responsibilities of public charitieswill beheldtoa
higher standard. To beready for the eventual enact-
ment of thislegidation, management and the board
should read thefull text of thisproposed Act to ob-
tainafuller understanding of itsrequirementsand the
impact that it will have onthe Organization. Toread
theAct or asummary, visit theAttorney General’s
page on the Commonwealth of Massachusetts
webgteat:

http://www.ago.state.ma.ug/charity/legidation.asp

Contact Feeley & Driscall

Please visit www.fdcpa.com/healthcare.htm to re-
ceive the latest health care news and the dates
and agendas of our upcoming Reimbursement
Roundtables for Hospitals and Long Term Care
Providers

If you have any questions or would like to dis-
cuss further any of the issues discussed in Value
Added with one of our health care specialists,
please contact us at (617) 742-7788 or

Douglas J. McGregor - DougM @fdcpa.com
Mark J. Rich - MarkR@fdcpa.com
Stephen J. Doneski - SteveD @fdcpa.com
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Coding Tip - "Incident-To" Services

The latest OIG focus on cardiac rehabilitation services has
caused industry wide confusion concerning incident-to ser-
vices. It isincumbent upon providers to familiarize them-
selves with the ins and outs of “incident-to” guidelines.

Incident-to refers to services or supplies that are integral,
although incidental to a physician’s professional service.
Such services are defined in the Medicare Carrier’s Manual
section 2050.1 as those services or supplies that are an inte-
gral, although incidental, part of the physician’s professional
services in an office setting. Providers familiar with these
incident-to guidelineswill be aware that the guidelines state
thereis no incident—to in ahospital setting. Thisiswherea
lot of the confusion stems from. What the guidelines fail to
clarify is that there is no incident-to a physician’s profes-
sional services for inpatient services. However, incident-to
does apply to outpatient services in a hospital setting, such
as cardiac rehabilitation. These servicesare governed under
section 410.27 of the Code of Federal Regulations. Let'stake
acloser look at the requirements for both the office setting
and the hospital outpatient setting.

What exactly does*“ incident-to” mean? Incident-to allowsa
non-physician practitioner (Nurse Practitioner, Physician
Assistant) to render a service and bill for that service using
the physician’s provider number and receive 100% of thefee
schedule payment as opposed to the reduced percentage
paid to non-physician practitioners. (Nurse practitioner’s
and physician assistants receive 85% of the fee schedule
payment rateif billed under their own provider number.)

What does an integral part of the physician’s service mean?
Integral means that the physician has seen the patient and
has established a treatment plan for the patient’s condition.
Thesupervising physician must performthisinitial visit. New
patient visits and established patient visits with a new prob-
lem cannot be considered incident-to because the patient
must be seen by the supervising physicianfirst to establish a
course of action.

Incident-to requires direct supervision. This does not mean
that the physician must be in the exam room at the time of
service — this would undermine the whole purpose of the
incident-to guideline. In an office setting, the physician must
be present in the office suite and immediately available for
assistance. Being available by phone does not constitute
being immediately available. In the hospital outpatient set-
ting, the direct supervision requirement is assumed to be met
given the location of the department. Because the depart-
ment is located on hospital premisesit is assumed a physi-
cianisimmediately availableat all times.

The supervising physician must still be involved in the care
of the patient once the course of treatment is established.
The physician must see the patient frequently and consis-
tently enough to substantiate his / her involvement in the
treatment of the patient.

Each State governs the non-physician practitioner’s scope
of practice. Toreview what servicesan NPor PA can perform
in Massachusetts, go to:
http://www.state.ma.us/reg/boards.htm.

This publication is distributed with the understanding that the author, publisher and distributor are not rendering legal, accounting or other professional

advice or opinions on specific facts or matters, and accordingly, assume no liability whatsoever in connection with its use.

Feeley & Driscoll, PC.
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