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L ike most contractors, you’re probably sick and
tired of hearing about variable interest entities
(VIEs). They have been an unpleasant fact of 

life for at least a year now, because the new generally
accepted accounting principles (GAAP) rules regarding
VIEs generally went into effect beginning with the 2005
fiscal year.

As is often the case with new accounting pronounce-
ments, there are many situations that require special
consideration and many unanticipated consequences.
One indication of this: Since the new GAAP rules for
VIEs took effect, the Financial Accounting Standards
Board (FASB) has issued six “staff position” papers to
address issues that have arisen during the application 
of the rules.

DEFINING THE CONCEPT

Generally, a VIE is a separate company that cannot 
financially stand on its own. It needs the financial support
and backing of another entity — the primary beneficiary
of the operating results (income or losses). And, under
the GAAP rules, the VIE must be consolidated into the
financial statements of the primary beneficiary.

For contractors, some of the most common situations
that create a VIE are participating in joint ventures 
and owning separate but related real estate entities.
(For more specifics, see “4 defining characteristics of 
a VIE” on page 3.) 

WHEN CONSOLIDATION 
IS AND ISN’T REQUIRED

Just because you have an interest in a joint venture or
own a separate but related real estate entity, however,
doesn’t automatically mean you need to consolidate it.

For example, if the primary beneficiary in a joint 
venture cannot be determined (often because it’s
a 50-50 arrangement), the VIE may not need to 
be consolidated. But if you provided the resources
(money, manpower, equipment, guarantees) to fund
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operations, and, as a result, you’re the primary 
beneficiary, consolidation likely will be necessary.

If you own real estate in a separate entity and there
is no debt owed on the real estate, it may not be a
VIE and, thus, consolidation may not be required.
But if you have cross-collateralized or guaranteed
its debt, the entity probably is a VIE and will need
to be consolidated.

ASSESS YOUR OPTIONS

The main problem with consolidating a VIE is that
it often negatively affects your financial statements.
For example, consolidating a VIE for which you
have guaranteed debt reduces your current ratio
while increasing your debt-to-equity ratio. And this
could adversely affect your bank covenants or reduce
bonding capacity.

Generally, if you are required to follow GAAP and
have a VIE, you will likely need to consolidate the
VIE, unless, for example, the VIE is not material 
to your financial statements as a whole. But if
you’re in a position where your bank and bonding
company — the primary users of your financial
statements — are involved with both you and the
VIE, you may not need to consolidate. The key is 
to involve them in the decision-making process,
as these institutions don’t like surprises.

In certain cases, the bank or bonding company 
may not want you to consolidate the VIE because
they want to be able to assess your construction
company by itself.

In other cases, they may accept a qualification or
disclaimer from your accountant on your financial
statements. Your CPA’s ability to qualify his or her
opinion will be based on several factors, but, most
important, on how significantly the VIE’s consolida-
tion would affect your business.

Another way to avoid consolidation is to switch to 
a different basis of accounting. In some instances,
contractors have discussed their situations with their
banks or bonding companies and have agreed to use 
the income tax basis of accounting. This method 
doesn’t require VIEs to be consolidated.

You may still, however, need to make disclosures regard-
ing the VIE because your bank or bonding company will
likely want to know about the factors that make the sep-
arate entity a VIE.

EVALUATE CONTINUALLY

The concept of “once a consolidated VIE, always 
a consolidated VIE” generally applies, but re-evaluate
your VIEs annually nonetheless. For instance, if 
your joint venture brings on a new partner who has 

a majority interest that replaces your majority position,
you may not need to consolidate the VIE on your finan-
cial statements.

In the case of a related real estate company, if another
investor provides a significant amount of capital or if 
the entity adds significant new operations, it may not
need to be consolidated either.

SEEK ADVICE

Consolidation of VIEs is here to stay, but the application
of the rules continues to evolve. Be sure to discuss the
status and treatment of your VIEs with your accountant
and the readers of your financial statements. X

4 DEFINING CHARACTERISTICS OF A VIE

You may have a variable interest entity (VIE) if the 
following general characteristics apply:

1. The owners of your company and/or the construc-
tion company itself have significantly participated in
the design of a separate entity.

2. You designed the entity so most of its activities
involve or are conducted on behalf of your company.

3. Your business provides more than half of the total
equity, subordinated debt and other forms of subor-
dinated financial support to the entity, based on an
analysis of the fair values of the entity’s interests.

4. The entity’s activities are primarily related to 
securitizations or other forms of asset-backed
financings or single-lessee lease arrangements.
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T ax planning is an ongoing process that contractors
should monitor throughout the year. That said,
year end is the perfect time to review your finan-

cial situation and see what you can do to lower your tax
bill. Here are five ideas to consider:

1. Review your year and act accordingly. If your 
construction business is using the cash basis method of
accounting and you’re having a good year, look to ramp
up your expenses to offset your income. For example,
if you prepay several months of rent before Jan. 1, the
payments will count as a 2006 expense.

Conversely, if you haven’t had the best year and, thus,
may be in a lower tax bracket, you may want to acceler-
ate some income into 2006 to benefit from the lower 
tax rate and delay your expenses for what you hope will
be a larger deduction next year. You might see whether
you can get customers with large balances to pay up by
offering a nominal discount for payment before Dec. 31.

2. Put off billing, step up collections. If you operate
under the accrual basis method of accounting, you must
record income and expenses when they’re earned and
incurred, regardless of when you receive or spend the cash.

To delay some of this income for tax purposes, consider
waiting to send some bills until after the first of the year.
Also, step up collection efforts — you might be able to
deduct bad debts.

3. Sweeten purchases with Section 179. If you’re
looking to make a big purchase before year end, keep 
in mind the Section 179 deduction. Under it, you can
fully deduct up to $108,000 of business property placed
in service in 2006. The phaseout limit is $430,000.

Even if you’re a cash basis taxpayer, you need not pay 
for the equipment before year end to take the Sec. 179
deduction. You can pay for fixed assets in the following
year as long as you place them in service by year end.
As always, consider whether a large purchase makes
financial sense for your construction company rather
than buying something just for a tax break.

4. “Manufacture” some tax savings. Commonly known
as “the manufacturers’ deduction,” the Qualified Produc-
tion Activities Deduction (QPAD) allows you to deduct
3% of taxable income from qualified production activities.
These include certain construction, engineering and
architectural services. (This amount will rise to 6% next
year.) The deduction is limited to 50% of wages you
report on employees’ W-2 forms.

5. Save green with energy-related credits. Home-
builders can really benefit from the tax breaks in the 

2005 Energy Tax Act. For each
energy-efficient residence built 
in 2006, these contractors are 
eligible for a credit of up to $2,000.
Another energy-related tax break 
is the business or personal credit of
up to $3,400 for the purchase of a
qualifying hybrid passenger car or
light truck.

As you can see, you have many
options when it comes to year end 
tax planning. Setting aside some space
on your crowded calendar to choose
the strategies that are right for your
construction business will no doubt
turn out to be time well spent. X

5 year end tax-saving
opportunities for 
contractors

Step up collection efforts — you
might be able to deduct bad debts.
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O ver the past 40 years, Americans
have witnessed the evolution of
our country’s landscape. Tax

abatements, low-interest financing and
grants have been some of the incentives
to encourage development in otherwise
“overlooked” areas. Anyone willing to
turn vacant lots and abandoned buildings
into new businesses or affordable housing
could enjoy years of benefits.

Yet, while incentives are great, these 
projects will never get off the ground
unless there are people able to buy the
homes or offices to be built. If you’ve
considered trying your hand at develop-
ing a vacant property in a disadvantaged
area, or working with a developer to 
do so, you should know that there are 
a variety of financing options available
for would-be buyers.

ORGANIZATIONS PROVIDE HELP

Many organizations provide underserved communities
access to affordable financing. Some examples include:

The Community Development Financial Institu-
tions Fund. A bipartisan initiative established by the
Riegle Community Development and Regulatory
Improvement Act of 1994, the Fund has awarded 
$771 million to organizations and financial institutions
that provide assistance to underserved populations. Its
purpose is also to promote economic revitalization and
development in distressed areas across the United States.

The Center for Responsible Lending (CRL). Based
in Durham, N.C., this group has given $3.5 billion in
financing to help more than 40,000 families own homes
or small businesses. The CRL also partners with other
organizations to encourage antipredatory lending laws.

Opportunity Finance Network. The successor to the
National Community Capital Association, this newly
formed group recently announced plans to use $1 billion
a year to fight predatory lenders. Over the decades, its
network of 167 community development institutions has
provided nearly $10 billion, resulting in 317,000 homes
and helping buyers in every state.

By partnering with a national mortgage banking entity,
this organization’s “Fair Mortgage™” program offers
alternative residential mortgage products to people with
blemished credit records.

The National Community Reinvestment Coalition
(NCRC). This association of more than 700 community-
based members was formed in 1990 to ensure fair access to
credit, provide training and technical assistance, and create
opportunities for traditionally underserved communities.
The NCRC helps victims of predatory lenders and also
harnesses the energies of its members to make recommen-
dations to Congress to take antipredatory lending action.

Other state and local programs offer reasonable mort-
gages. For example, the Woodstock Institute in Chicago
created a loan plan to encourage low- and moderate-
income families who have been priced out of the metro-
politan area to move back.

IT COULD BE A WIN-WIN

When building in a disadvantaged area, you face many
risks. You can lessen one risk — namely a dearth of 
buyers — by getting the word out about financing 
assistance. Directing interested parties to the organiza-
tions mentioned here or similar ones could bring about 
a win-win for everyone involved — affordable housing or
office space for them and a profitable project for you. X

If you build it, 
will they come?
Financing opportunities abound in economically challenged areas
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L ien rights are an important consideration for all
contractors, but they’re especially essential for
subcontractors. A general contractor usually has

an advantage in this area because it typically has direct
contact with the owner. A subcontractor, however,
doesn’t have this contact, so one of the only ways to 
take action against an owner or general contractor that
fails to pay up is to preserve your lien rights.

KNOW THE RULES

Specific rules vary from state to state, but the basics of
lien rights are fairly uniform. In fact, the concept of a
mechanic’s lien goes back centuries, when it was common
to give a laborer an interest in the improvements made to
a property if he wasn’t compensated for his work.

Generally, mechanics’ liens provide subcontractors 
with the right to file claims for the labor, materials and
equipment they contributed to a construction project.
For the purposes of lien rights, subcontractors are 
those who are working on a project under contract 
with another contractor (for example, with the general
contractor or a prime contractor).

A subcontractor can be six degrees from Kevin Bacon, so
long as Kevin Bacon and each contractor between Kevin
Bacon and the subcontractor all have contracts to work
on the same project. For example, an HVAC contractor
hired by the job’s general contractor is a subcontractor,
just as the insulation contractor hired by that HVAC
contractor is.

FOLLOW THE THREE STEPS

Subcontractors typically must follow three key steps to
preserve their lien rights: 

1. Obtain a notice of commencement. At the project’s
beginning, you need to be on the lookout for the owner’s
notice that the project has, in fact, started. Often called 
a “notice of commencement,” this document includes
important information about the job, including the iden-
tities of the owner, bonding company and lender(s), and 
a legal description of the property being improved.

In addition, and perhaps most important, the notice may
include instructions for how you should file notice that
you’ve begun work.

2. Provide a notice of furnishing. After receipt of the
notice of commencement, you ought to have everything
you need to provide notice to the project owner and/or
contractor with whom you have contracted that you have
started work and intend to preserve your lien rights. Do
this as soon as possible with a notice of furnishing. In
some instances, there may be time limits to filing, so be
sure to look for them.

3. Perfect the lien. If you’re in a position where you’re
not getting paid, you must “perfect” the lien, which
sounds more complicated than it is. To do so, simply
prepare a mechanic’s lien affidavit that covers the work
completed to date, record the affidavit in the applicable
jurisdictions, and deliver a copy of it to the owner or
contractor who hired you.

Once again, be sure to look for time limits and other 
filing requirements, as they can differ depending on the
contract and jurisdiction. After perfecting your lien, you
have effectively secured the value of your lien against 
the property for a set period of time.

APPLY THE RIGHTS

If the time comes when you aren’t being paid what you’re
owed and you have perfected your lien, the good news is
that you have a secured interest in the property if it’s fore-
closed on or sold, thanks to your perfected mechanic’s
lien. The bad news is that, while a preserved lien protects
your rights, it doesn’t always guarantee payment.

When a property is foreclosed on or sold, the pecking
order of a mechanic’s lien can be a complicated matter
and can differ depending on the facts and circumstances
of the case. For instance, a tax lien or a laborer’s lien will
generally have a higher priority than other liens.

Subcontractor focus

Preserve your lien rights
to ensure timely payment
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Bundling services can present a profitability boost

After 30 years in the business, a stucco contractor knew that many of the factors dragging out his
cycle time would always be out of his hands. Yet he was still tired of suffering from the domino effect

caused by other subcontractors’ poor time management skills. Over and over again, general contractors
would hire low-cost painters and drywall installers but never wanted to hear excuses for delays as one crew

after another fell behind schedule.

The stucco contractor raised the problem with his financial advisor, and, after projecting the costs and discussing
the risks, they devised a bold plan. The contractor decided to add painting and drywalling to his company’s repertoire.

Rather than hire new workers, he chose to buy a business he had worked with in the past that had a reputation for
high-quality work. The owner was ready to retire and had no successors in mind.

Bundling trades in this manner is increasingly popular among contractors — and, in some markets, competitively 
essential. Some general contractors won’t hire any companies other than those that can handle multiple construction
stages. The consolidation of materials and service appeals to these builders by reducing the number of vendors to 
schedule — and the chances for delays.

There are still skeptics who believe subcontractors claiming to be jacks-of-all-trades are masters of none. But with builders
pressuring these companies to compress their cycle times, most subcontractors today know they need to offer several

services to make themselves more attractive to large builders. 

Bundling services allows subcontractors to gain more control over the construction
process and the quality of their work. It also saves the buyer (whether it’s a homeowner
or builder) time looking for subcontractors. Perhaps best of all, it increases the subcon-
tractor’s revenues by expanding the scope of services and bringing in more jobs.

In this scenario, the stucco contractor was able to schedule work further in advance
than he once could, thereby gaining greater control over the consecutive stages of the
construction process. More important, he boosted the quality of his projects, and,
going forward, was able to compete for and win larger contracts — ultimately tripling
his company’s revenues.

The lien can sit on the property for a long time. The
owner can try to force you to begin a legal action to set-
tle your rights, or you can initiate a lawsuit or foreclo-
sure on your own. If you get to this point, it’s usually a
good idea to consult legal counsel and carefully consider
the costs vs. the potential benefits of acting on your lien
rights. In other words, what will it cost to litigate the
process? And is there really any money to collect?

PROTECT YOURSELF

Remember, the rules regarding lien rights — particularly
the applicable time periods and the process of applying
those lien rights — vary by state. Nevertheless, subcon-
tractors who regularly practice perfecting their lien rights
will give themselves a head start toward protecting them-
selves from a lack of payment. X



Service that builds 
profits and success

We would welcome the opportunity to put our expertise to work for you. Please 
contact Edward J. Callahan, Director of Construction Services, at 617-742-7788 or
EdC@fdcpa.com and let us know how we can be of assistance.

Visit our website at www.fdcpa.com

For more than 30 years, Feeley & Driscoll, P.C. has
delivered creative and proactive tax, accounting, and
consulting services that have helped construction 
businesses grow and achieve superior profitability. As 
a result, we have become one of New England’s largest
and most respected public accounting and business 
consulting firms.

We have also been ranked in 2003 by Public Accounting
Report as one of America’s Top 100 CPA Firms, and have
been named by Bowman’s Accounting Report to its elite
Best of the Best list for the third consecutive year.

What do these credentials mean for you? The highest
quality of professional service available, featuring 
exceptional dedication to furthering your business 
and personal financial success.

The highly trained and experienced professionals in 
our Construction Services Group excel at listening to
your needs, proposing value-added solutions, and 
implementing specially tailored strategies that maximize
bottom-line results.

WE ARE READY TO ASSIST YOU WITH A
BROAD RANGE OF SERVICES, INCLUDING:

• Audits, reviews and compliance

• Budget and financial statement preparation

• Job costing/systems analysis

• Sales analysis and marketing plans

• Estimating and scheduling systems analysis

• Bonding analysis and planning

• Project management systems analysis

• Workers’ compensation insurance analysis

• Joint venture assessment

• Mergers & acquisitions and succession planning

• Strategic and business planning

• Management and human resources consulting

• Cost segregation studies

• Claims assessment and preparation

• Income and estate tax planning

• Benchmarking and forecasting
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